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Pagarés	and	Pledges	as	

Security	Devices	in	Mexico:	Part	1

S E l E C T E d  T O p i C

In the world of secured transactions in Mexico, there is 
a new and effective tool known as the non-possessory 
pledge. Although it’s been around since 2000 (further 
amended in 2003), with the exception of sophisticated 
lenders, it has remained practically unknown and rarely 
used as a security device in Mexico.

Until recently, most sellers would extend credit unse-
cured, or would rely on the pagaré, which has been a 
common way of adding security to a loan transaction. 
While the pagaré is an excellent tool, a critical assess-
ment of it and of the non-possessory pledge is in order 
to help credit and finance professionals create better 
strategies for mitigating commercial risk.
 
This article, the first of two, will analyze the pagaré and 
begin discussion on the new pledge, pointing out 
advantages and shortcomings. The second installment 
will finish the review of the pledge and compare it to the 
pagaré in order to determine which device shows an 
edge in providing better security for creditors. The sec-
ond installment will also reach some conclusions and 
provide practical recommendations for taking advan-
tage of these tools.

Pagaré
The pagaré is the equivalent of a promissory note. It is a 
simple document where a debtor unconditionally prom-
ises to pay his creditor a fixed sum of money. While the 
pagaré is not theoretically a security device, it does add 
some level of security to creditors looking to make loans. 
This results from the following features and benefits:

Features and Benefits

•  Access to executive proceeding. The pagaré 
grants a privileged legal action to creditors. By 

supporting a claim on a pagaré (instead of a loan 
or sales agreement), the creditor gains access to an 
executive proceeding that generally takes less  
time to reach judgment (from one to two years), as 
opposed to the ordinary proceeding, which takes  
one to four years. 

•  Immediate attachment. The best feature of the 
executive proceeding is that creditors get a writ of 
attachment following the filing of their complaint 
pleading, which allows them to seize assets from 
debtors immediately without placing any bond. 

•  Legal presumption of debt. The unconditional 
nature of the promise inserted in the pagaré turns 
most burdens of proof on debtors during proceed-
ings. Creditors only have to prove that the pagaré is 
valid, and generally don’t have to deal with 
substantial issues relating to the underlying sales or 
loan transaction (i.e., that goods sold were never 
received by the debtor).

Formalities and Filings
Mexican law requires that pagarés be executed in writ-
ing, but notarization is not required for validity. How-
ever, for reasons explained below, it is highly recom-
mended to have pagarés signed before a Notary Public. 
Mexican law will also only recognize and enforce 
pagarés that that are consistent with the requirements 
and language set forth under such laws. Hence, it is rec-
ommended to have pagarés reviewed by Mexican coun-
sel and to avoid the use of “promissory note” forms gen-
erally found abroad. 

Problems and Risks
The risks associated with the pagaré are mostly related 
to not being able to reach debtor assets for execution, or 
not obtaining a favorable judgment. The following are 
the most common problems found during legal pro-
ceedings for enforcement:

•  No assets for seizure. The debtor may have no 
assets at all, or the few left may already be encum-
bered. This will prevent creditors from executing 
upon debtors. 

•  No collateral. The pagaré does not create a 
security interest in the debtor’s assets. Thus, there 
is no collateral that creditors can specifically 
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Today,	the	new	pledge	allows	the	use	of	
any	movable	asset	(including	inventory	and	
receivables),	and	is	supported	by	an	efficient	
registry	and	an	enforcement	process	that	
will	reduce	transactions	costs	significantly.	



repossess. Although a lien will apply over the debtor’s 
assets upon attachment, this takes place upon enforce-
ment of the pagaré, when the debtor has protected assets 
from execution.

•  Insolvency. During insolvency proceedings, all cases 
based on pagarés are stayed, and creditors must claim 
their rights through the trustee, where they will be 
categorized as unsecured creditors and will have to wait 
for leftovers after secured and privileged creditors are 
paid (such as those with labor or tax claims). 

•  Fraudulent conveyances. Having no collateral makes it 
hard to follow assets that are concealed or transferred to 
third parties to prevent execution. Creditors are forced to 
seek different legal actions for redress (such as “piercing 
the corporate veil”), which can prove challenging. 

•  Exemptions. Some courts in Mexico may consider some 
of the debtor’s assets exempt from execution. These may 
be machinery or equipment considered essential to the 
business’ continuing operation. Thus, courts may deny a 
specific seizure of assets forcing creditors to find relief 
through bankruptcy proceedings. 

•  Social and economic environment. Some courts may be 
reluctant to execute due to pressure from their social and 
economic environments. For instance, a court may be 
more sympathetic to a motion to deny execution (based 
on exemptions) when the debtor is an important 
employer in the area. It may also be the case when labor 
unions consider such execution a threat to their 
constituencies. 

•  Proving authenticity of the pagaré. This is probably the 
main challenge that creditors face upon enforcement of 
the pagaré. A debtor may simply object to the authentic-
ity of the pagaré arguing that the signature is not his. This 
turns the decision over to expert witnesses, which goes 
beyond the creditors’ control and carries more risk. A 
way to offset this is by making sure that the debtor signs 
the pagaré before a Notary Public.

It is important to keep in mind that while these risks may 
seem plenty and overwhelming, it doesn’t mean that they are 
always present  or that they frustrate claims every time. These 
are simply “potential” risks that may or may not materialize 
for creditors. Overall, the pagaré is still an effective tool that 
enables creditors to immediately execute upon debtors’ assets, 
all while simplifying the process of obtaining judgment.

Pledge
The non-possessory pledge is an agreement that creates a 
security interest in movable assets of debtors to guarantee 
payment of an obligation. This new security device departs 
from the traditional pledge, which was limited to the use of 
tangible assets as collateral and required debtors to turn pos-

session of collateral over to creditors or to a bailee for validity. 
Today, the new pledge allows the use of any movable asset 
(including inventory and receivables), and is supported by an 
efficient registry and an enforcement process that will reduce 
transactions costs significantly. 

Features and Benefits

•  Modern security device. The new pledge resembles the 
security interest from Article 9 of the Uniform Commer-
cial Code (UCC) in the US and the Personal Property 
Security Act (PPSA) in Canada. Among the features, we 
can point out the following:

 ■    Applies over present and future collateral and proceeds. 
Collateral can be described in general terms, which 
enables security interests to apply over categories of 
goods such as inventory and receivables. Creditors are 
now able to lend against future acquired goods, which 
serve as collateral. Moreover, the security interest 
extends over proceeds resulting from the sale of 
collateral. Thus, when the debtor sells pledged 
inventory, the security interest automatically attaches 
or extends over receivables resulting thereof.

 ■    Purchase Money Security Interest (PMSI) is available. 
Creditors can advance loans to debtors who have 
encumbered all their assets, giving such creditors 
preference over any other creditor in respect to any 
such financed goods. This rule, however, will only 
apply to goods that can be clearly identified and 
distinguished from previous encumbered assets. In 
addition, the PMSI gives preference to such creditors 
in bankruptcy proceedings over labor claims, which 
created problems in the past.

 ■    Covers future advances or obligations. The new pledge 
can secure future advances or obligations, which 
allows creditors to implement a one-time pledge 
agreement to secure a revolving line of credit, where 
future advances may be made available to the debtor in 
terms of cash or sold goods.

The next installment of this article will pick up with a final 
discussion of the pledge and draw comparisons to the pagaré, 
while reaching conclusions and providing recommendations. 
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FCIB	is	pleased	to	announce	that	romelio	Hernandez	will	be	presenting	a	webinar	titled	“Mexico’s	New	Pledge	and	rUg	
Filings:	A	Cost-Effective	System	for	Security	Interests”	on	April	16	at	12:00pm	EST.	visit	http://fcibglobal.com/events/
event-calendar/eventlist.html	for	more	information.




