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This article is the second of a two-part series discussing 
pagarés and pledges as security devices in Mexico. The 
first article, printed in the April issue of Business Credit, 
provided introductory remarks and covered the fea-
tures and risks of pagarés, while beginning discussion of 
the pledge. This article will conclude the analysis of the 
pledge, while comparing the two security devices and 
drawing some conclusions with practical recommenda-
tions for their effective use.

Pledge
As discussed in the previous article, the new pledge is 
an agreement that creates a security interest in movable 
assets of debtors to guarantee payment of an obligation. 
It departs from the traditional pledge by allowing intan-
gible assets as collateral and by allowing debtors to keep 
possession of collateral. In addition, the new pledge is 
supported by an efficient registry and an agile enforce-
ment process. 

Features and Benefits
Modern security device. As discussed previously, the 
new pledge resembles the security interest from the 
UCC Article 9 in the United States and the PPSA in 
Canada by applying to present and future collateral and 
proceeds, and by covering future advances or obliga-
tions. The purchase-money-security-interest feature is 
also available. 

Perfection by electronic filing. In August 2009, the 
Mexican government passed legislation to create a new 
electronic registry or filing system for guarantees over 
movable assets (known as “RUG”), which started oper-
ations in October 2010. The new registry offers the fol-
lowing features:

•  Electronic. It is an electronic system where creditors 
can access and consult the database, and even do 

their own filings. Where creditors are foreign 
companies, the filings have to be made through a 
Notary Public or a commercial broker, or directly 
over the counter at any local RUG office.

•  Expedited process. The filing process is automatic, 
with filing confirmation occurring within minutes. 
There is no need for analysis or qualification by 
registry officials, as was necessary in the past and 
which required days for the approval and confir-
mation of filings. 

•  Free. The RUG does not charge any service fee for 
filings or consultations. Local registries on average 
charge around 2% of the transaction value, which 
in many cases just make filings prohibitive.

•  Central database. The database covers the entire 
country. The filings can be made online or through 
authorized officials anywhere, regardless of where 
the debtor is sitting.

•  Notice-filing. The RUG system replaces the practice 
of transaction filing, where copies of transaction 
agreements and deeds were required for qualifica-
tion by registry officials. Today’s filings resemble 
more the filing of financing statements in the US 
and Canada, where only essential information is 
submitted electronically to the RUG, without the 
need to submit the supporting documents. 

Enforcement through special proceeding. Legislation 
in 2000 and 2003 introduced a special judicial proceed-
ing for enforcement of the pledge. The main purpose of 
this proceeding is the forced repossession and sale of 
collateral. Some of the features include:

•  Immediate repossession. Upon filing of a complaint, 
the court will order a debtor to turn over posses-
sion of the collateral to the plaintiff, who will hold 
it as bailee pending the outcome of the case.

•  Limited defenses. The debtor is restricted to 
defenses that are supported by documentary 
evidence, with limited exceptions. Terms during 
the legal process are shorter and all evidence is 
disclosed in one hearing.

•  Presumptions benefiting creditor. Debtors waive 
their right to argue that the pledge is invalid if:  
(1) it is proved that they made partial payments; or 
(2) that they hold possession of the collateral. 
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Enforcement of security rights in receivables. Since 2012, 
tax laws in Mexico require all companies to provide custom-
ers with electronic invoices. This system was put in place by 
Mexico’s federal revenue office (known as “SAT”) in 2002 as a 
way to collect detailed information of all the accounts receiv-
ables of companies. Thus, electronic invoicing will allow cred-
itors to be more effective in enforcing security rights in 
receivables, as the courts can now obtain such information 
from SAT, should a debtor deny or fail in any way to provide 
accurate information regarding its receivables during the 
enforcement process.

Formalities and Filings
The pledge agreement has to be executed in writing. Only 
pledge agreements where the value of the collateral exceeds 
250,000 UDIS (Mexican “investment units”), which equaled 
$1,277,829.75 pesos as of February 6, 2014 (USD $95,570.82), 
have to be ratified before a Notary Public. Agreements where 
collateral does not exceed this amount can be signed privately. 
Furthermore, the filing at the RUG registry is not necessary 
for the pledge agreement to be valid and enforceable. This 
allows creditors to create a security interest by inserting a 
good pledge clause in their credit application and have the 
debtors sign that form upon opening credit lines. 

Problems and Risks
The risks associated with the pledge focus on repossession of 
the collateral, and reaching a favorable judgment. The follow-
ing are the most common problems found during legal pro-
ceedings for enforcement:

•  Proving underlying claim. Upon enforcement of a 
pledge, the creditor will have to prove the underlying 
claim, which is the outstanding balance resulting from 
the sale or loan. Creditors have to prove that they 
extended certain funds or that they sold and delivered 
certain goods as requested by the debtor. Thus, creditors 
have to be ready to prove a debt from the outset with 
good supporting documents. 

•  Private repossession not available. Parties cannot 
repossess collateral privately, even if there is no “breach 
of the peace.” Thus, forced repossession will require a 
court to intervene and grant due process to the debtor 
before taking his property. 

•  Limitations of special proceeding. The exclusive 
purpose of the special proceeding is repossession and 
sale of the collateral. Thus, should the value of the 
collateral be insufficient to cover the outstanding balance, 
this will have to be pursued through a different action. 

•  Bankruptcy or insolvency proceedings. Creditors might 
still have to submit their claims to the trustee and wait to 
get paid during an insolvency or bankruptcy proceeding. 
Inconsistencies in insolvency and commercial laws may 
deny creditors an action for separation of collateral from 
the estate, forcing them to wait longer.

Overall, the pledge should qualify as an effective tool for miti-
gating risk. To keep this analysis in context, it is important to 
consider that in any country, the effectiveness of security 
interests relies on three things: 

(1)  whether the creation of security interests is easy, afford-
able and certain; 

(2)  whether an agile and effective system exists to put third 
parties on notice; and 

(3)  whether there is an enforcement process that is fast and 
reliable. 

 
As seen above, all three have been addressed by the Mexican 
government by enacting laws that created: 

(1)  a new pledge that resembles the UCC Article 9 security 
interest; 

(2)  a new RUG system for perfection by electronic filing; and 
(3)  a special proceeding for immediate repossession and sale 

of collateral.
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Conclusions
Both the pagaré and the pledge are effective tools for mitigat-
ing commercial risk1 when lending or selling on credit. One is 
not better or worse than the other; they only serve different 
purposes. While the pagaré proves a debt through an uncondi-
tional promise and allows a privileged action, it lacks certainty 
in securing assets for execution. The pledge creates a security 
interest in specific assets, which the creditor can repossess and 
sell through a special action. Nonetheless, the creditor will 
have a heavy burden in proving the outstanding balance, 
which is less so in the case of a pagaré. Thus, more than one 
tool displacing the other, they complement one another and 
should be used together in any credit policy. Creditors looking 
to enhance their position in Mexico should seriously consider 
their use on a daily basis, as per the following guidelines:

1.  Forms. Pagaré and pledge forms should be drafted by legal 
counsel in Mexico, reinforcing them through key terms.

2.  Policy for Security. Creditors should make it a policy to 
request from debtors such security devices:

 (a)  at all times, waiving such requirement on limited 
cases by authorization of the credit manager; and

 (b)  when possible, by ratification before a notary who 
will confirm the authority of the individual signing.

3.  RUG Filings. Creditors should make it a policy to 
immediately file all pledge forms or clauses at the RUG.

4.  Credit Policy. In addition to using security, creditors 
should create a specific and comprehensive credit policy 

for transactions in Mexico, where the following issues 
are addressed:

 (a)  due diligence and investigation of prospects;
 (b)  credit application with terms and conditions of sale;
 (c)  proper documentation for proving transactions and 

outstanding balance.
5.  Collection Policy. Creditors should keep a tight collec-

tion policy and act fast upon default of debtors, making 
smart decisions for litigation based on an objective 
assessment of each case. 

1. See Managing Risks on Credit Sales into Mexico, printed in the June 
2008 issue of Business Credit, available in magazine archives at www.
nacm.org or at http://www.hmhlegal.com/Pdfs/Managing_Risks_on_
Credit_Sales_Into_Mexico.pdf.
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The information in this article is not, nor is it intended to be legal 
advice. It is imperative that any action you undertake be done on the 
advice of counsel, and not based solely upon this article.

7B U S I N E S S 	 C R E D I T 	 M A y 	 2 0 1 4




